
1 
 

IN THE COURT OF THE SESSIONS JUDGE, UDALGURI 
 

Special (NDPS) 35/2018 
(Arising out of P.S. Case No. 153/2018) 

U/S 20(b) of NDPS Act. 
 

PRESENT:     Sri Chatra Bhukhan Gogoi, AJS, 
              Special Judge 

 
 
Charge framed on:-17-11-2018. 

 
 

State of Assam 
      -Vs - 

1. Swmkur Mochahari 

2. Munna Mochahari……Accused persons. 

 

 
Date of Recording Evidence on –01-12-18: 21-01-19: 16-03-19: 05-04-19:  

    23-07-19: 19-08-19: 27-09-19. 

Date of Hearing Argument on – 17-12-2020 & 11.1.2021 

Date of Delivering the Judgment on –22-01-2021. 

 

Appearance: 

Advocate for the State---------Mr. A. Basumatary, Learned. P.P. 

Advocate for the Accused-----Mr. Tarun Chandra Boro, Learned. Advocate. 

 

JUDGMENT 
 

 

1. The brief facts of the prosecution case is that on 12-07-2018, one Jatin 

Chandra Deka lodged an FIR at Udalguri P.S. stating inter alia that on the same 

day i.e. on 12-07-2018, at about 10 am based on information received from In-

charge Sonai khawrang Police Post that two persons with light vehicle (Santro) 

coming from Bhutan towards Udalguri carrying suspected ganja. Acting on the 

information he alongwith his staff and I/C Sonai khawrang conducted Naka 

Checking in front of Sonai khawrang police post and found three packets (Bosta) 

containing suspected ganja weighing 60 kg carrying in the vehicle bearing 
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Registration No. AS-15-E-4572. Accordingly, the vehicle and the ganja were 

seized and thereafter filed this case for taking action in accordance with law.  

2. On the basis of the FIR, Udalguri P.S. registered a case being Udalguri 

P.S. Case No. 153/18 under Section 20(b) of NDPS Act and investigated the 

case. During investigation seizure list were prepared, drew sketch map, samples 

were taken from the contraband ganja, sent it for chemical examination, 

collected chemical examination report and on conclusion of investigation filed 

the charge sheet against the accused persons under Section 20(b) of NDPS Act. 

3. During the course of time, accused persons appeared in 

Court.Accordingly, after due compliance of 207 Cr.P.C., my learned predecessor 

vide order dated 17-11-2018, framed charges against accused persons under 

Section 20(b) of NDPS Act. The contents of the offence on being read over and 

explained accused persons pleaded not guilty and claims trial.  

4. In the course of trial, prosecution examined all together 10(ten) 

witnesses including the informant, Investigating Officer and Forensic expert. The 

prosecution witnesses are namely Jatin Chandra Deka as PW1, Apurba Baishya 

as PW2, Siddheswar Baishya as PW3, Dambaru Sarma as PW4, Akash Mazumdar 

as PW5, Menaka Rai Majumdar as PW6, Babul Das as PW7, Gajendra Nath Deka 

as PW8, Ranjit Kalita as PW9 and Gias Uddin as PW10.   

5. Prosecution also produced and proved the following documents: Ext.1 is 

the FIR. Ext.1 (1) is the signature of PW1. Ext. 2 is the GDE. Ext.2 (1) and 2(2) 

are the signatures of PW1 and PW10 respectively. Ext.3 is the authority letter. 

Ext.3 (1) is the signature of PW1. Ext.4 is the seizure list. Ext.4 (1), 4(2), 4(3) 

are the signatures of PW1, PW2 and PW3 respectively. Ext.5 is another seizure 

list. Ext.5 (1), 5(2) and 5(3) are the signatures of PW1, PW3 and PW7 

respectively. Ext.6 is the seizure list. Ext.6 (1), 6(2) and 6(3) are the signatures 

of PW1, PW2 and PW3 respectively. Ext.7 is the forensic report. Ext.7 (1) is the 

signature of PW8. Ext.8 is the forwarding report. Ext.8 (1) is the signature of the 

then Director K.C. Sarma. Ext.9 is the sketch map. Ext.9 (1) is the signature of 

PW9. Ext.10 is the charge sheet. Ext.10 (1) is the signature of PW9.  
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6. At the end of prosecution evidence accused were examined under 

Section 313 Cr.P.C., however, both the accused denied their involvement with 

the alleged offence and stated that the prosecution evidence are all false and 

concocted. On being asked, they however declined to adduce evidence. Their 

plea is total denial of the prosecution case.  

7. It is to be noted that at the initial stage, charge has not been properly 

framed. So, after giving an opportunity of hearing to both sides charge is altered 

and reframed U/S 20(b) (ii) (C) of NDPS Act. Particulars of offence on being read 

over and explained accused persons pleaded not guilty and claimed trial. On 

being asked, neither party intended to examine further witness or re-cross 

examination on the altered charge. 

8.  Point for determination:- 

(i) Whether on 12-07-2018, at about 10 am the police personnel of Sonai 

khawrang, police post found 60 kgs of ganja in the vehicle bearing 

Registration No. AS 15 E 4572,under the possession of the accused 

persons during Naka checking in front of Sonai khawrang Police Post? 

 

 Discussion, Decision and reasons for such decision:- 

9. I have heard the forceful contention of the learned lawyers appearing for 

both sides. Learned Public Prosecutor appearing for the State submitted that in 

this case, police recovered 60 kgs of ganja from the possession of the accused 

persons and this fact has been proved by the evidence of the informant 

supported by evidence of seizure witnesses in material particulars. Moreover, the 

forensic expert also deposed that the samplessent for chemical examination 

werefound to be ganja. Therefore, the fact that accused persons were illegally 

possessing contraband ganja at the relevant time has been established their act 

clearly falls within the offence under Section 20(b) (ii) (C) of NDPS Act. So, the 

learned Public Prosecution vociferously submitted that accused persons be dealt 

with appropriately in accordance with law. 
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10. On the other hand, learned counsel appearing for the accused persons 

vehemently contended that the submission made by the learned P.P. cannot be 

sustained on the grounds that though the informant deposed in Court that on 

12-07-2018 at about 10 am he seized 60 kgs of ganja from a Santro vehicle 

under the possession of accused persons while conducting naka checking in 

front of Sonai khawrang Police Post alongwith his staff accompanied by I/C of 

Sonai khawrang police post but in cross-examination, he categorically stated 

that he conducted the search but there was no senior gazetted officer present 

and he did not take signature of I/C Sonai khawrang P.P. Moreover, Ext.3 the 

Authority Letter issued by DSP nowhere mention the date and time of issuance 

of authority letter. He did not send copy of GDE to his superior officer.  

11. Moreover, PW2, Apurba Baishya has been shown as a seizure witness 

but he in his cross-examination stated that the seized cannabis were kept 

inpacked condition and not shown to him.  

12. PW3 Siddheswar Baishya one of the seizure witness also deposed that 

one day while he was coming to Udalguri town from his house police took him to 

Sonai khawrang police post and shown him the suspected cannabis in three 

packets and asked him to put his signature in the seizure list but in his cross-

examination he stated that he does not know wherefrom police brought the 

packetsof suspected cannabis/ganja. There were many vehicles in the Sonai 

khawrang police post but he had not been shown specifically from which 

vehiclethe cannabis were recovered.  

13. PW4 Dambaru Sarma also in his cross-examination stated that he does 

not know where from police brought the suspected ganja. He also stated that 

the signature shown in the seizure list is not his signature.  

14. PW5 is the owner of the Santro vehicle. According to him the occurrence 

took place on 12-07-2018 and on 13-07-2018, in the morning, while he reached 

Rowta Chariali from Siliguri, his wife told him that his Santro vehicle was taken 

by one Nirmal Chetry from her stating that he need the vehicle to take his ailing 

father. So, his wife went to Rowta Chariali in her Scooter to bring him and on 

the way they touch Sonai khawrang Police post where the police told him that 
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they seized his vehicle while carrying contraband ganja therein. In his cross-

examination, he however expressed his total ignorance how his vehicle get 

involved as police did not show him any suspected cannabis/ganja.  

15. PW6 is Menaka Raj Majumdar who also deposed the fact of taking their 

Santro vehicle by Nirmal Chetry/Thapa in the pretext of taking his ailing father 

to hospital but unaware whether vehicle has been involved in carrying of 

contraband.  

16. PW7 Babul Das deposed that one day police came to his jewellery shop 

and took his mini digital measurement machine along with him to the Udalguri 

P.S. and police weighed 4/5 small  packets containing contraband cannabis and 

put it in the envelope in his presence. Thereafter, police returned him the digital 

measurement scale to his zimma and he left the station. In his cross-

examination, he stated that he does not know wherefrom police seized the 

cannabis.  

17. PW8 Gajendra Nath Deka, who is the Deputy Director, Drugs and 

Narcotic Department of Forensic Science, Assam, Kahilipara deposed that on 16-

07-2018, while he was serving as Joint Director of Forensic Science, Kahilipara, 

Guwahati and he did chemical examination of materials(samples) sent to him in 

sealed envelopes marked as Ext.A, Ext.B and Ext.C containing 25 gm dry plant 

materials each marked as DN-378/2018(a) to DN-378/2018(c) respectively and 

on examination of the same, it gave positive test for cannabis.  In his cross-

examination, he against the pointed question put to him by defence counsel, 

clarified that though he have not specifically mentioned about the flowering top 

and fruiting top of the sample but he mentioned it as ganja which signifies both 

flowering top and fruiting top.  

18. PW9 Ranjit Kalita who is the Investigating Officer deposed that on 12-07-

2018, while he was serving as Second Officer at Udalguri P.S., one Jatin Deka of 

Bhairabkunda Outpost lodged an FIR in the police station, which was registered 

as Udalguri P.S. Case No. 153/18 and he investigated the case. the I/C 

Bhairabkunda Outpost produced accused Swmkur Mochahary and Munna 

Mochahary alongwith 60 kg of contraband ganja with a Santro car bearing 
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Registration No. AS 15 E 4572. Thereafter, he visited the place of occurrence 

prepared sketch map, sent the samples of contraband to FSL for examination, 

collected FSL report and finally laid the charge sheet against accused Swmkur 

Mochahary and Munna Mochahary under Section 20(b) of NDPS Act. In his 

cross-examination, he stated that he seized the contraband ganja and took the 

samples for sending it to FSL.  

19. PW10 Gias Uddin Ahmed ASI of Sonai khawrang Police Post deposed that 

on 12-07-2018, while he was working as ASI at Sonai khawrang Police post 

under Udalguri P.S. at around 10 am he received source information that two 

persons were carrying contraband ganja in a Santro vehicle coming from 

Bhairabkunda side. Accordingly, he recorded GDE No. 176 dated 12-07-2018 and 

proceeded to Bandarguri under Sonai khawrang police post and saw one Santo 

vehicle coming. They stopped it but one person got down and ran away 

nevertheless, he was apprehended. On being asked, the said person identified 

him as Swmkur Mochahary. Immediately he searched the Santro vehicle and 

found another person sitting in the driving seat of the vehicle who identified him 

as Munna Mochahary and stated that he is the driver of the vehicle. Then on 

suspicion, they checked the vehicle and recovered two bags containing 

suspected cannabis kept inside the „dicki‟ of the vehicle. Then they were taken 

to Sonai khawrang police post and informed the Bhairabkunda Outpost and 

Addl. S.P. getting the information from the police personnel of Bhairabkunda Out 

post came to Sonai khawrang Police post and seized the contraband along with 

vehicle. Ext.2 is the copy of GDE. Ext.2 (2) is his signature. In cross-

examination, he stated that he made  General Diary Entry(GDE) on 12-07-2018 

in the morning at about 10 am but he was not a seizure witness of the 

contraband. The police personnel accompanied him at the time of stopping the 

vehicle were not made seizure witness. He did not open the bags of contraband 

but handed it over to Bhairabkunda Outpost.  

20. During the course of his argument learned counsel for accused persons 

submitted the following judgments to substantiate his case: 

(i). 2004 SCC (Cri) 1170, V. Mohini Giri Petitioner VS. Union of India. 

Respondent. 
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(ii). (2018) 1 SCC 222, Krishan Chand…… Appellant VS. State of 

Himachal Pradesh…. Respondent. 

(iii). 2010(3) GLJ 184, SH Chanam Ranjit Meitei…..Appellant VS. Union of 

India….Respondent. 

21. On perusal of the judgment of Hon‟ble Supreme Court reported in 2004 

SCC (Cri) 1170, V. Mohini Giri Petitioner VS. Union of India 

.Respondent, it is seen that in the said case Hon‟ble Apex Court set aside the 

judgment of conviction of accused under Section 8/18 of NDPS Act on the 

ground that the prosecution case hinges on the evidence of PW1 Dudh Nath 

Ram S.I. of Narcotics but found his evidence not worthy of credence being 

contradicted by panch witnesses as his evidence has not been supported by 

independent seizure witnesses. So, accused was acquitted on the ground of 

benefit of doubt.  

22. In (2018) 1 SCC 222, Krishan Chand, Appellant VS. State of Himachal 

Pradesh.. Respondent. In this case police allegedly recovered contraband from 

the bag of appellant accused weighing 7 kg but the Special Court acquitted the 

accused however, reversing the acquittal, the High Court convicted the accused 

under Section 20 of NDPS Act awarding sentence of R.I. for 20 years and fine of 

Rs. 2, 00,000/- in default of payment of fine accused shall further undergo R.I. 

for a period of 2 years. After the scrutiny the Hon‟ble Supreme Court acquitted 

the accused appellant on the ground that no independent witness was examined 

and contradiction in the testimonies of PW4 and PW6. The Hon‟ble Supreme 

Court upheld the findings of the learned trial Court and held that there are 

material contradictions in the evidence of PW6 and PW4 which makes the 

prosecution case highly doubtful. So, it was held that High Court wrongly 

convicted the appellant and accused were accordingly acquitted.  

23. In 2010(3) GLJ 184, SH Chanam Ranjit Meitei…..Appellant VS. Union of 

India..Respondent, our Hon‟ble Gauhati High Court acquitted the accused on the 

ground that sample sent for examination mentioned as “dried leaves with seeds” 

but no mention that seal polythene packets contains ganja sent for testing to 

FSL. As per definition under Section 2(iii) (b) NDPS Act Ganja means the 

flowering or fruiting tops of the cannabis plant (excluding the seeds and leaves 
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when not accompanied with the tops). In the said case the prosecution did not 

examined the chemical examiner to explain whether the dried leaves with seeds 

contain in the sample packet were ganja. Therefore, prosecution has not been 

able to prove conclusively that chemical report (Ext.P/11) is correct, genuine and 

reliable.  

24. Coming back to facts of the present case, on perusal of  the evidence of 

PW10 Gias Uddin Ahmed, the In-charge of Sonai khawrang P.P. it appears that 

he received a source information that two persons were coming from 

Bhairabkunda side in a Santro vehicle carrying contraband cannabis/ganja. This 

fact has been proved by Ext.1 FIR, Ext.2 Extract Copy of GDE dated 12-07-2018 

that he received the information at 10 am. Even though while recording 

evidence-in-chief of PW10, the time of receiving information was wrongly typed 

as 10 pm instead of 10 am. Therefore, it is seen that since the information has 

been received by PW10 between sunrise and sunset recording reasons of the 

grounds of his belief is not mandatory under Section 42(1) of NDPS Act. To 

record the grounds of his belief under the proviso to Section 42(1) of NDPS Act 

and sending the information to superior officer is mandatory within seventy-two 

hours under Section 42(2) of NDPS Act as has been held by Hon‟ble Supreme 

Court in State of Punjab VS. Balbir Singh (1994) 3 SCC 299, 1994 SCC (Cri) 634. 

25. “Their Lordships of the Hon'ble Supreme Court in State of Punjab vs. 

Balbir Singh, (1993) 3 Supreme Court Cases 299 have held as under:-  

"(2-C) Under Section 42(1) the empowered officer; if has a prior 

information given by any person, that should necessarily be taken 

down in writing. But if he has reason to believe from personal 

knowledge that offences under Chapter IV have been committed 

or materials which may furnish evidence of commission of such 

offences are concealed in any building etc. he may carry out the 

arrest or search without a warrant between sunrise and sunset 

and this provision does not mandate that he should record his 

reasons of belief. But under the proviso to Section 42(1) if such 

officer has to carry out such search between sunset and sunrise, 

he must record the grounds of his belief.  

https://indiankanoon.org/doc/795643/
https://indiankanoon.org/doc/795643/
https://indiankanoon.org/doc/795643/
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To this extent these provisions are mandatory and contravention 

of the same would affect the prosecution case and vitiate the 

trial.  

(3) Under Section 42(2) such empowered officer who takes down 

any information in writing or records the grounds under proviso 

to Section 42(1) should forthwith send a copy thereof to his 

immediate official superior. If there is total non-compliance of this 

provision the same affects the prosecution case. To that extent it 

is mandatory. But if there is delay whether it was undue delay or 

whether the same has been explained or not, will be a question 

of fact in each case."  

 

26. Since in the present case, admittedly, the information has been received 

between sunrise and sunset so compliance of Section 42 (1) NDPS Act is not 

required which is now settled position of law enunciated by Hon‟ble Supreme 

Court. 

27. Now, it is to be seen whether the fact of seizure has been corroborated 

or not. PW1, Jatin Chandra Deka, in his evidence deposed that based on 

information he entered GDE No. 179 dated 12-07-2018 and proceeded to Sonai 

khawrang P.P. and conducted Naka checking and found the accused persons 

coming in a Santro Car and recovered 60 kg of cannabis/ganja from inside the 

Santro Car. Then on being informed, DSP Mohidul Islam authorized him to seize 

the contraband ganja. Then he seized the ganja at the place of occurrence in 

presence of witnesses and this fact has been corroborated by the evidence of 

independent witnesses namely Apurba Baishya(PW2) and Sidheswar 

Baishya(PW3) fortified by Ext.6, Seizure list. Therefore, the fact that contraband 

ganja (60 kg) were seized from inside the Santro Car along with cash amount of 

Rs. 3800/- by policein presence of independent witnesses have been fully 

established and there is nothing to discredit the evidence of independent 

witnesses.  

28. Since in the present case, admittedly the 60 Kg of Ganja (cannabis) in 

question were seized from inside the Santro car which was seized between 
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Sunrise and Sunset, therefore, it is further established that the empowered 

officer has the power to cause search and seizure of the contraband from the 

vehicle (Santro) in question and there is no question of non-compliance of the 

mandatory provision of law. So the vociferous submission of the learned defence 

counsel is without any substance. 

29. In this regard, this court beg to refer a decision of the Hon‟ble Supreme 

Court reported in 2010 (2) SCR 785, (Ajmer Singh Vs State of Haryana) where in 

the Hon‟ble Supreme Court held in paragraph 13 of the judgment as under:- 

13. The learned counsel for the appellant contended that the provision of 

Section 50 of the Act would also apply, while searching the bag, brief 

case etc., carried by the person and its non-compliance would be fatal to 

the proceedings initiated under the Act. We find no merit in the 

contention of the learned counsel. It requires to be noticed that the 

question of compliance or non-compliance of Section 50 of the N.D.P.S. 

Act is relevant only where search of a person is involved and the said 

Section is not applicable nor attracted where no search of a person is 

involved. Search and recovery from a bag, brief case, container, etc., 

does not come within the ambit of Section 50 of the N.D.P.S. Act, 

because firstly, Section 50 expressly speaks of search of person only. 

Secondly, the Section speaks of taking of the person to be searched by 

the Gazetted Officer or Magistrate for the purpose of search. Thirdly, this 

issue in our considered opinion is no more res-integra in view of the 

observations made by this court in the case of Madan Lal vs. State of 

Himachal Pradesh 2003 Crl.L.J. 3868. The Court has observed:  

"A bare reading of Section 50 shows that it only applies in case of 

personal search of a person. It does not extend to search of a vehicle or 

a container or a bag or premises (See Kalema Tumba vs. State of 

Maharashtra and Anr. (JT 1999 (8) SC 293), State of Punjab vs. Baldev 

Singh (JT 1994 (4) SC 595), Gurbax Singh vs. State of Haryana (2001 (3) 

SCC 28). The language of section is implicitly clear that the search has to 

be in relation to a person as contrast to search of premises, vehicles, or 

https://indiankanoon.org/doc/961083/
https://indiankanoon.org/doc/961083/
https://indiankanoon.org/doc/961083/
https://indiankanoon.org/doc/961083/
https://indiankanoon.org/doc/489126/
https://indiankanoon.org/doc/489126/
https://indiankanoon.org/doc/489126/
https://indiankanoon.org/doc/961083/
https://indiankanoon.org/doc/513648/
https://indiankanoon.org/doc/513648/
https://indiankanoon.org/doc/1438183/
https://indiankanoon.org/doc/1438183/
https://indiankanoon.org/doc/1438183/
https://indiankanoon.org/doc/206804/
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articles. This position was settled beyond doubt by the Constitution 

Bench in Baldev Singh's case (supra). Above being the position, the 

contention regarding non-compliance of Section 50 of the Act is also 

without any substance."  

30. In view of the judgment of the Hon‟ble Supreme Court referred to above, 

it is crystal clear that Section 50 of NDPS Act applies only in case of personal 

search of a person. It does not extend to search of a vehicle or container or a 

bag or premises. In the present case, the police made the search in the Santro 

vehicle and recovered 60 Kg of contraband (Ganja) from there. Therefore, there 

is no question of non-compliance of Section 50 of NDPS Act in the present case. 

31. On perusal of Ext.2, Extract copy of GDE shows that the I/C of Sonai 

khowrang P.P., Giasuddin Ahmed having got the information of accused person 

coming in a Santro car from Bhutan side towards Udalguri carrying Ganja, 

reduced the information into writing and informed the senior officer about the 

same and proceeded to the road in front of Sonai khowrang P.P. along with one 

section of 12th AP Bn for Naka checking. On the other hand, in his evidence 

PW1, Jatin Chandra Deka clearly deposed that having got the information from 

Si Giasuddin Ahmed, I/C, Sonai khowrang P.P. about a Santro vehicle coming 

from Bhutan side towards Udalguri he entered the information in the General 

Diary being Bhairabkunda GDE No.179 dated 12.7.2018 and proceeded along 

with staff and in-charge of Sonai khowrang P.P. and conducted naka checking 

on the road and on search recovered 60 Kg of Ganja from inside the vehicle. He 

further deposed that on being informed DSP Mohidul Islam authorized him to 

seize the contraband Ganja. Ext.3 is the authority letter. Ext.3(1) is the signature 

of Moidul Islam, DSP (HQ), Udalguri. Ext.4 is the seizure list of measuring scale 

and Ext.4(1) is the signature of PW1. Ext.5 is the seizure list of mini digital 

weight machine. Ext.5(1) is the signature of PW1. Ext.6 is the seizure list of 

suspected Ganja and Ext. 6(1) is the signature of PW1. 

32. Since in the present case, the search was conducted in the Santro vehicle 

at about 10 a.m. on 12.7.2018 which is between Sunrise and Sunset, so there is 

no question of non-compliance of Section 42 of NDPS Act.  

https://indiankanoon.org/doc/961083/
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33. The fact that the samples prepared and sent by police to FSL being 

contraband ganja is established by the evidence of PW8, forensic expert Sri 

Gajendra Nath Deka who after chemical examination of the samples found it to 

be cannabis/ganja as deposed by him in court. In his cross-examination, PW8 

clarified that though he had not specifically mentioned in his report that the 

sample consists of flowering top and fruiting top of Ganja but clarified that ganja 

signifies both flowering top and fruiting top leaving no scope for doubting that 

the samples sent were in fact contraband ganja. 

34. Admittedly, the seized ganja were 60 kg which is a commercial quantity 

as per definition 2(Vii-a) of NDPS Act, 1985. It is evident from record that both 

the accused have been instrumental in carrying the contraband drugs in the 

vehicle bearing Registration No. AS 15 E 4572 at the relevant time with full 

knowledge that they are dealing with contraband drugs illegally in the offending 

vehicle. There is no dispute that the seized ganja was found in the Santro 

vehicle where accused were found travelling at the relevant time of Naka 

checking by police. Therefore, both accused Swmkur Mochahari and Munna 

Mochahari are equally responsible/punishable for the offence under section 

20(b) (ii) (C) NDPS Act, 1985. Therefore, both the accused are held guilty u/s 

20(b) (ii) (C) NDPS Act. 

35. As per section 33 of NDPS Act, 1985, section 360 of Cr.PC, 1973, or the 

provisions of the probation of offenders Act, 1958 has no application unless the 

convict is under eighteen years of age or that the offence for which such person 

is convicted is punishable under section 26 or 27 of NDPS Act. Since in the 

present case both the offenders are above 18(eighteen years) of age, accused 

Swmkur Mochahari being 28 years old and Munna Mochahari being 29 years old 

and they having been convicted under section 20(b) (ii) (C) NDPS Act, therefore, 

the provisions of the Probation of Offenders Act, 1958 has no application in the 

case of accused Swmkur Mochahari and Munna Mochahari. They don‟t deserve 

to be considered under the aforesaid beneficial legislation given the fact of their 

age and gravity of the offence committed by them. 
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SENTENCE HEARING 

37. I have heard the accused on the point of sentence as provided u/s 

235(2) Cr.P.C. It is submitted that accused Swmkur Mochahari and Munna 

Mochahari being young person of about 28 and 29 years old respectively having 

a long future, they sought clemency of court. If they are put in jail for long their 

innocent family will suffer a lot. Having given my anxious consideration to their 

pleas and taken into consideration the nature and gravity of the offence proved, 

the court must balance the punishment to accused and societal interest. Since 

the severe crime against society need to be dealt with severely irrespective of 

the socio-economic status, religion, race, caste or creed and position of the 

accused and protection of society and deterring the criminal is the avowed 

object of law, so keeping in mind all the relevant factors particularly the serious 

dimension of the case at hand, which has the propensity of damaging the future 

of many young persons, this court is of the considered view that to keep the 

faith of public on the judiciary intact,accused persons needs to be dealt with 

adequately commensurate with the punishment prescribed by the statute.  

38. Since the punishment prescribed for the commission of the offence under 

section 20(b)(ii)(C) NDPS Act extend to rigorous imprisonment for a term which 

shall not be less than 10 years but which may extent to 20 years and shall also 

be liable to fine which shall not be less than one lakh rupees which may extent 

to two lakhs rupees, therefore, considering the punishment prescribed by statute 

this court is of the considered view that awarding rigorous imprisonment for a 

period of 12(twelve) years each and fine of Rs 1,00000.00 (one lakh) each I/d to 

undergo simple imprisonment for another 6 (Six) months each will serve the 

ends of justice. 

39. Accordingly, both the accused Swmkur Mochahari and Munna 

Mochahari are convicted and sentenced to undergo rigorous 

imprisonment for a period of 12(twelve) years each and fine of Rs 

1,00000.00 (one lakh) each I/d to undergo simple imprisonment for 

another 6 (Six) months each so as to send a clear message to the society 
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40. Both the accused be taken into custody immediately. 

41. The period of detention, if any, already undergone by accused persons 

during the course of investigation, enquiry or trial shall be set off against the 

term of imprisonment as provided u/s 428 Cr.P.C. 

42. The bail bond of accused Munna Mochahari stand cancelled and surety 

stands discharged. Since accused Swmkur Mochahari having been in jail since 

the date of his arrest there is no question of discharging his bail bond.  

43. Let a copy of the judgment be furnished to accused persons free of cost 

as provided in section 363 Cr.P.C. 

44. Let a copy of the judgment be forwarded to the learned District 

Magistrate, Udalguri as provided in section 365 Cr.P.C. 

45. The seized material, if any, be disposed of in accordance with law. 

46. Let the case record be consigned to record room. 

47. Judgment is signed sealed and delivered on this 22nd day of January, 

2021. 

 

 

Special Judge, 

Udalguri 
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APPENDIX: 

 

A) Prosecution witnesses: 

i) PW1   Jatin Chandra Deka 

ii) PW2  Apurba Baishya 

iii) PW3 Siddheswar Baishya 

iv) PW4 Dambaru Sarma 

v) PW5  Akash Mazumdar 

vi) PW6 Menaka Rai Majumdar 

vii) PW7 Babul Das 

viii) PW8 Gajendra Nath Deka 

ix) PW9 Ranjit Kalita 

x) PW10 Gias Uddin 

 

B) Defence witness: Nil. 

 

C) Exhibits: 

i) Ext.1  FIR. 

ii) Ext.2  Extract copy of GDE  

iii) Ext.3 Authority letter 

IV) Ext.4 Seizure list. 

v) Ext-5 Seizure list 

VI) Ext-6  Seizure list 

Vii) Ext-7 FSL report 

viii) Ext.8 forwarding report of FSL 

ix) Ext.9  Sketch map 

x) Ext.10 Charge-sheet. 

 

Dictated and corrected by 

me. 

 

 

 Special Judge, 

Udalguri. 
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